LEAD ESSAY: Justin Champion, "Magna 
Carta after 800 Years: From liber homo to 


modern freedom". 


‘Here are the title deeds of freedom which should lie in every cottage home ... we must never 
cease to proclaim in fearless tones the great principles of freedom and the rights of man 
which are the joint inheritance of the English-speaking world and which through Magna 
Carta, the Bill of Rights, the Habeas Corpus, trial by jury, and the English common law find 
their most famous expression in the American Declaration of Independence’. 


Winston Churchill, Fulton, Missouri. 5th March 1946. 
I 


The sealing of the Magna Carta, and the lesser known Charter of the 
Forests, in 1215 was both an historical event, but also produced a written 
text which has been subject to reissue, revision and re-purposing over 
the subsequent centuries. Magna Carta thus provides a foundational 
myth of political legitimacy, but also a powerful stream of different types 
of legacy. 1215 saw a moment where a ‘tradition’ was seeded, and a point 
of departure where both the event and the ideas became the substance of 
significant and powerful interpretation by and for later generations. In 
the Lincolnian sense of the word, Magna Carta, has become a powerful 
and purdurable ‘myth’. This is not to belittle or reduce Magna Carta to 
the fictional, literary or ‘invented’ categories, but to underline that 
invoking the episode, its values or its meaning, exercises a powerful 
authority in mobilising support both for the legitimacy of contemporary 
political actions and institutions, or in the name of legitimate resistance 
against tyranny or illegal agents. The history of the reception of the 
Magna Carta has been driven by a series of intimately connected 
‘moments’, where drawing on pre-existing traditions, new voices and 
communities have deployed the exemplar in the name of justice, 
freedom, equality and the rule of law. 


In the twenty-first century, alongside the commonplace use of 1215 in 
the defence of civil rights and against illegal detention, the tradition has 
been cited to support Magna Cartas for the poor in the Philippines, for 
global union rights at Davos, for new constitutions in Ecuador and 
underpins the Inter-American Democratic Charter. It has recently been 
translated into Mandarin.[1] That the Magna Carta has a powerful public 
identity can even be seen in its use by musician Jay-Z in his CD release 
‘Magna carta- Holy Grail’, but also in the use of it in the defence of the 
rights of protest consequent upon the shooting of Michael Brown in 


Ferguson. All of these invocations of the ‘brand’ reinforce the persistent 
but protean qualities of the tradition. If one were to attempt to provide a 
narrative for the histories of these ‘moments’ perhaps the best would be 
to suggest that the most evident trajectory of change was driven by an 
increasingly capacious community being identified as demanding 
protection under the category of liber homo. From its narrowest 
category, in the initial feudal mode which extended only to free men, to 
successive applications that extended the label to adult men with 
appropriate property qualifications, and eventually to women. It is 
possible to see Magna Carta being adapted to reflect changes in broader 
society and encompassing a new range of humanity according to gender, 
class and, most recently, ethnicity under the category liber homo. 


II 


There is a commonplace assumption, certainly dominant in the 
hinterland of Anglo-American political and jurisprudential discourse, 
that contemporary principles underpinning democratic liberties can be 
traced back to, derived and sourced from the iconic Magna Carta 
moment of June 15th 1215. Both the act of agreement between monarch 
and baronial elite, and the textual outcomes, are regarded as a ‘real living 
document’. On 30 July 2007 UNESCO admitted the artefacts (there are 
four surviving copies) to the collection of items identified as important to 
the ‘Memory of the World’ in ‘recognition of their outstanding universal 
value’. The Magna Carta then was not simply a local, British, 
circumstantial, moment, but has been conceived (at least since the 
nineteenth century) as having a universal human purchase. As the 
UNESCO citation explains the percussive consequences of the act and 
the ideas are significant: 

‘The inscription covers the four surviving copies of the version of Magna Carta forced on 
King John by the Barons of England at Runnymede in June 1215. Magna Carta is a charter 
which, for the first time, detailed written constraints on royal authority in the fields of 
church rights, taxation, feudal rights and justice. It has become an icon for freedom and 
democracy throughout the world’. 

At the other extreme, popular tabloid newspapers have been producing 
material framing the meaning under the headline ‘Magna Carta the 
unstoppable: 15 facts about the deal that's reined in royalty for 800 
years’. These facts include: ‘For the first time the monarch was subject to 
the rule of law instead of governing by whim’, ‘The accord with King 
John was to be overseen by a council of 25 barons, with no taxes 
imposed without approval. The King was to call meetings by letter and 
give 40 days’ notice’, this meant as Professor David Carpenter has 
argued that “The Charter played an important part in the development of 
Parliament, even though the word itself does not appear’. The two most 
significant clauses suggested legal constraints on regal sovereignty — ‘No 


free man was to be ‘seized, imprisoned, disseised [have their property 
confiscated] or outlawed or exiled or in any way destroyed” without a 
trial or breaking the law. And justice was not to be delayed, meaning 
barons couldn’t be locked up and forgotten’. Although this popular 
account recognises that the impact of the original charter was concerned 
with elite baronial privilege rather than the unfree peasant population, 
the later legacy (in a breath-taking piece of historical compression), ‘did 
become an inspiration to democrats. Parliament used it to argue against 
King Charles I, in the dispute that ended in the English Civil War and the 
King losing his head in 1649. And William of Orange cited the Charter to 
justify overthrowing James II in the Glorious Revolution of 1668-89. It 
also inspired the Founding Fathers of America when writing their 
constitution’. Again, in a frequently employed trope, there is a public 
assumption that ‘Magna Carta’s DNA’ underpins modern Human Rights 
legislation whether found in the European Convention of Human Rights 
or in British law. The complexity of making contemporary significance or 
political value out of a thirteenth century feudal document can be 
rehearsed in any number of ways: some political traditions argue that the 
legacy is manifest most effectively in the defence of the principle of the 
rule of law, by due public process, and the rights of individuals to have 
access to that process, and not be subjected to illegal imprisonment or 
detention. An alternative tradition, much evident in the early modern 
period, argued (in the language of the tabloid newspaper), that the real 
heroes ‘were not barons looking out for themselves but Roundheads, 
Levellers, Tolpuddle Martyrs, Chartists, Suffragettes and all the other 
unknown radicals who fought for democracy’.[2] Both traditions are 
‘invented’ and perform present-centred functions as much as they 
recover an authentic historical past. 


The 1215 Charter of Runnymede (as it was more commonly known until 
the end of the thirteenth century) although shaped by commonplace 
ideas of ‘lordship’ rather than an recognisably modern democratic 
theory, contained in it (as a by-product of the fierce contests between 
monarchy (bad King John) and the barons), a potential language of 
‘liberties’, which in the right circumstances offered protection to all free 
men before the law, the rights of trial by peers, and in turn laid the 
foundations for the modern understanding of habeas corpus which 
renders illegal, improper detention. [3] 


In the UK from the seventeenth century, Magna Carta became a 
powerful and protean resource and constitutional icon, being invoked 
primarily as a foundation stone for the unwritten but an historically 
authentic ancient constitution which underpinned the rule of law. This 
‘official 'account was also profoundly contested by radical and minority 
groups, who employed Magna Carta as a means to justify acts of protest 


and resistance against political tyranny and injustice. Sir Edward Coke’s 
legal erudition saw a public platform in the Petition of Right (14628) and 
laid the foundations for many subsequent moments of ‘resistance’ (in the 
name of the law). In the so-called Exclusion Crisis (1678-1681), The 
Duke of Buckingham, deployed Magna Carta to demand the recall of 
Parliament. These principles of liberty were again folded in to the 
defence of the Glorious Revolution in 1688-89. Later, and most notably 
in the Wilkite protests of the 1760s, through to the agitation for the 
extension of the franchise in the nineteenth century, and the demands 
for Women’s rights in the early twentieth century, the authority of 
Magna Carta and its defence of freedom and ‘freeborn English liberties’ 
was a powerful public means of providing legitimacy of action. 


These tensions between the usage of the tradition to defend and promote 
the status quo, the rule of law, and ‘democratic’ institutions, and the 
authority of text to legitimise resistance, protest and the rights of 
marginal and oppressed groups, also persists in the various 
commemorative activities under way to mark the 800th anniversary. 
Some traditional interests have put their weight behind promoting the 
legalistic interpretation under the banner of '800 hundred years of the 
democratic rule of law'. Others, for example the 'We the People' 
movement, have called for Magna Carta to be deployed to challenge the 
corruption of modern British government, and demand the overthrow of 
the Monarchy. In further developments, environmental groups have 
recognised that the wider purchase of the Magna Carta and its associated 
little Charter of the Forests provides a perspective on landownership and 
the care of the natural world pertinent for current times. More recently, 
with the NSA and Wikileaks revelations of Assange and Snowden, Tim 
Berners-Lee has called for a Magna Carta for the World Wide Web and 
the digital age, to protect the liberties and freedoms of individuals from 
predatory governments and commercial companies. In other parts of the 
world - China, Mexico, the Philippines and Burma for example - Magna 
Carta is being invoked as a means for legitimising resistance and protest, 
whether by peasant movements, public intellectuals, or political leaders. 


Ill 


John Gray has noted that, “The history of ideas obeys a law of irony. 
Ideas have consequences, but rarely those their authors expect or desire, 
and never only those. Quite often they are the opposite’.[4] These 
thoughts may help us make sense of the various political traditions 
which Magna Carta the event and the idea have spawned. Alan Ryan has 
also reflected recently on the relationship between the exploration of the 
history of political ideas and the influence such historical ideas wield 
over contemporary traditions of political thinking. As Ryan has wisely 


noted human beings are historical minded, and one pattern of thought 
and behaviour ascribes legitimacy to longevity. As he writes, ‘We have a 
strong sense of the pedigree of our institutions, and of the moral and 
intellectual commitments they embody. For every person who knows 
what the contents of Magna Carta actually were, there are hundreds who 
think that the civil liberties of today descend somehow from that 
document’. In a reflective review Jeremy Waldron identifies this process, 
‘We construct and enact our politics—not just our political theory—in 
ways that are haunted by the past’. Magna Carta, even if we recognise its 
historically constructed ‘meaning’, offers an anchor, and a collective 
social memory upon which many groups can draw. The fact that the 
‘significance’ of the tradition can also point to venerable and authentic 
artefactual resources that have survived centuries of change suggests 
that the pedigree of contemporary ideas has legitimacy.[5] 


This essay, taking its starting points from these perspectives, aims to 
explore how Magna Carta has both been subjected to revision, and acted 
as a canvas for the production of new ideas and activities. These different 
aspects have often been pitched as drawing legitimacy from the early 
tradition, but in fact are evidence of the persisting and repeated 
reinvention of old institutions and practices. Importantly for the 
purposes of this essay, this historical process not only valorised the 
political legitimacy of institutions (representational bodies, or specific 
legal and judicial processes), but perhaps more importantly empowered 
specific moments of political and social action. It will be the overarching 
argument of the essay, that the future of the tradition of Magna Carta, 
indeed lies in the imaginative reinvention of these traditions, driven 
forward not simply by conceptual innovation, but by the changing 
circumstantial meaning of the core constituency encapsulated by the 
most protean, but significant vocabulary of liber homo (found in the 
famous clause 39, of the Charter). 


Magna Carta is often claimed to be the source that underpinned the 
origins of the institutions of parliamentary democracy and the creation 
of an impartial judicial process. Even if, so the argument goes, the 
statutory elements of the Magna Carta have been gradually whittled 
down to a remaining four clauses from the original sixty-three, those that 
remain validate modern freedoms under the law (especially in the most 
significant clause 39 which preserves each, and everyone, of us from 
illegal and improper imprisonment). It is a moot point that the text has 
any serious legal purchase in the UK. The Government website which 
monitors and identifies the authority of current legal acts - 
Legislation.gov.uk — notes rather bleakly, ‘There are currently no known 
outstanding effects for the Magna Carta’.[6] So we may hold beliefs that 
the historical document defends our civil rights, but this is not the 


precise legal case: it is also a moot point whether the local authority of 
UK law still inspires global approval. It is not the case that, as the 
legislative instruments have declined in application, or have been 
superseded, that the legitimising capacity of the event and ideas have 
been diminished. That is, despite the confident claims of the lawyers, we 
do not have to depend simply on the rule of law to protect our freedoms, 
indeed as will be argued later in respect of the intervention of Dame 
Mary Arden, it may well be that the institutions and rule of law needs to 
be subjected to radical sociological reform in order that it might serve 
the liberties of liber homo. 


The history of the application of Magna Carta to the tasks and practices 
of political culture over the passage of the eight centuries from 1215 to 
2015 has seen profound changes to the referent community described as 
liber homo: from an elite of free men within the context of thirteenth 
century feudalism, to the ‘freeborn English man’ of the Age of Coke and 
later John Wilkes which although it certainly excluded women and many 
of the poorer lower orders, extended the community to a body which 
might also be called ‘the people’. 


Here is not the place to denote the various changes with precision, but to 
outline some of the trajectories, all of which of course, provided further 
evidence of a Magna Carta ‘pedigree of legitimacy’. Edward Coke can be 
regarded un-controversially as the starting point for the deliberate 
invocation and mobilisation of the language of the ancient constitution 
and liberty to reinforce the authority of the parliamentary Gentry and 
the institution of the House of Commons, alongside the courts of 
Common Law, both with his perdurable publications, but also the 
dramatic publicising of the significance of Magna Carta in the public 
sphere of Westminster and the proliferating print culture on the 1630, 
1640s and 1650s.[7] The authority of the Cokean interpretation of, and 
application of, Magna Carta to the problem of political tyranny was 
reused, appropriated and woven into a dominant Whig political 
narrative throughout the seventeenth and eighteenth century on both 
sides of the Atlantic. John Wilkes invoked Magna Carta to protect the 
lives liberties and estates of freeborn men; by the end of the eighteenth 
century the polite, sensible liberties enshrined in Magna Carta (loyalty, 
morality, justice, industry, prosperity and happiness) was contrasted 
with anarchistic alternative embodied in the French Revolution (which 
encouraged misery, , cruelty, private ruin and atheism). Over the 
nineteenth century this tradition became projected as an informal 
unwritten constitution when combined with the Petition of Right (1628), 
The Bill of Rights (14688) and the Act of Settlement (1701). The extension 
of the principles of political liberty drawn from the Magna Carta into 
written constitutional form was also an imperial project with variable 


success.[8] Once again the tradition performed a dual function both in 
legitimising Imperial government, but also as a means of resistance for 
subject peoples against discrimination: Ghandi and Nelson Mandela 
invoked the tradition against racial inequality.[o] In the USA, the 
NAACP's then-president Roy Wilkins referred to Civil Rights Law (1964) 
as ‘a Magna Carta for human rights’ .[10] 


The twentieth century did not then see a decline in the purchase of the 
Magna Carta project of freedom, either as a foundation for the rule of 
law, or as a means for the legitimation of rights of protest in defence of 
marginal or oppressed communities. As the British state became more 
diverse with the legacy of decolonisation the question of the rights of, 
especially black, minorities became more complex. Arguably the most 
significant inheritor of Coke’s resistance to Stuart tyranny, was Darcus 
Howe, a British civil rights activist, arrested in 1969 in the so-called 
Mangrove Nine prosecution and brought to trial in 1971. The British 
state and Metropolitan Police force, glancing anxiously at the Black 
Panther movement in the US, claimed that Howe and his associates were 
involved in a potentially armed conspiracy, and were thus prosecuted for 
treason. 


The trial was the outcome of persistent conflict between the police-force 
and the black community in Notting Hill that escalated towards the end 
of the 1960s. The mobilisation of public protests against police 
harassment of the successful Mangrove Restaurant in Ladbroke Grove 
resulted in arrests of nine people under charges such as possession of 
offensive weapons, incitement to riot, assaults on police officers, and 
affray. The trial at the Old Bailey concluded in December 1971 with all 
nine acquitted of the principle charge of incitement to riot, while five of 
the nine, were also acquitted of all other charges.{i1] Essentially a 
political trial in which the police and the British state sought to discredit 
the developing British black power or civil rights movement: invoking 
Magna Carta was a successful strategy.[12] The defence developed by 
Darcus Howe, and radical barrister Ian McDonald included a direct 
appeal to the rights of Magna Carta: under that precedent since 
defendants should be tried by a jury of their peers, an all-black jury was 
appropriate.[i3] Although the attempt failed, the defence was given 
leeway to exclude racist jurors. The case made legal history when it 
delivered the first judicial acknowledgement of ‘evidence of racial hatred’ 
in the Metropolitan police force. [14] 


The demand for an all-black jury was authorised by the right to be tried 
by a jury of peers evident in the principles and ancient rights enshrined 
in Magna Carta. The application for an all-black jury was unsuccessful 
despite relevant legal precedent which drew from ancient practise of 


choosing jurors from the neighbourhood of the accused. After a long 
process of challenging a total of 63 candidates, eventually two black 
jurors were selected.[15] Deliberately echoing the times of Edward Coke, 
the barrister McDonald noted that ‘this is not the court of Star-chamber’. 
His point was that Magna Carta was important to protect Darcus Howe 
and his co-defendants from ‘naked judicial tyranny. From the 
perspective of this essay it is possible to see here how the authority of 
Magna Carta was turned upon the process of law and the judiciary itself. 


